


Truck Borrowed from Corporation Owner
Did Not Qualify as “Non-Owned Vehicle”
within Business Auto Policy Coverage

In Metzger v, Covntry Mutual Tns. Co, suit was brought against
an insurer by g party injured in & motor vehicle aceident, seeking a
declaration of coverage for the vehicle driven by a deceased motorist
that allegedly cansed the accident. Country Mutual issued a business
auto policy to McKee Masonry, which covered only “non-owned™
vehicles operated in the business. fd at ¥ 5. leffrev Metzger was
injured when a Ford F-250titled and registered to Brian Mekee col-
lided with the Metzger vehicle. Another insurer on whose policy the
F-250was a coverad auto was defending the estate of Brian McKee,
who died as a result of the accident. 1t was undisputed that Brian
MeKee was the co-owner of MeKee Masonry, along with his wife.
Tt was also undisputed that MeKee Masonry was an “57 corporation.
Metzger sought a declaration that Country Mutual defend the eslate
of Brian McKee in the underlying case and that the limits of the busi-
ness auto policy be applied to any settlement or judgment. fd. Afier
discovery, the trial court granted Metzger's motion for summary
judgment and denied the msurer’s motion for summary judgment.
The insurer appealed. The appellate court reversed, The policy term
“non-owned aute” was defined as: “any “anto’ vou do not own, lease,
hire or borrow which is used in connection with your business.” fd.
at¥ 27. The trial court granted summary judgment because it found
the corporation did not own the F-250, but the appellate court held
that the vehicle was “borrowed”™ by the corporation. The evidence
showed the corporation owners bought the vehicle solely for business
purposes, and it was used almost exclusively in the business. While
the policy did not define “borrow,”™ the Metzger Court relied on the
common dictionary meaning of “borrow™ as “temporary use,” the
frequency of which is not pertinent.™ fd. at § 37-38,

Metzger v Country Mutual fns, Co., 2003 IL App (2d) 120133,

Excess Premium Precludes Cancellation
of Auto Policy for Non-Payment

The court held in Awio-Cwaers Ins. Co. v Yocum that where a
business auto policy was changed by dropping and adding vehicles,
which resulted in excess premium paid by the insured, the insurer
could not effectively cancel the policy. Yocum Trucking had a his-
tory of non-payment of monthly premiums, which were paid before
cancellations by the insurer. Tn the policy period of June 23, 2005 to
June 23, 2006, two of three vehicles on the policy were damaged in
an accident and taken out of use. The insured requested the insurer
remove these two vehicles from the policy, The endorsement re-
maoving the vehicles was not issucd until August 30, 2003, but was

elfective as of June 30, 2005, Removing the two vehicles reduced
premium from 525725 per month to 104 per month. fd. at 9 5.
When Yocum did not pay the premium in July, the insurer issued
a notice of cancellation, requiring the insured to pay $539.50 by
August 25, 2005, When the insured did not make any payments, the
msurer 1ssucd a notiee of cancellation to the insured. However, on
September 7, 2005, the insurer issued a check to Yocum for $238.66,
which represented unearned premium, An accident on September 22,
2003, involved the vehicle on the policy. The insurer denied coverage
for the September 22, 2003 accident, based on the cancellation of
the policy effective August 25, The trial court and appellate court
held that, pursuant to Leach v Fedeval Life Tnvrance Co., 296 TIL
App. B8, 15 NE.2d 1006 (1938), the insurer was required to apply
the premium credit to any premium amount due. 11 the insurer had
done so, the policy would not have been cancelled. The nsurer’s
argument that it had no lHability because 1t had followed all statutory
requirements for policy cancellation for non-payment of premium
wits rejected,
Avto-Ovwners fus, Co. v Yoewm, 2013 1L App (2d) 111267,

Adulteration of Drinking Water with
PCE is Traditional Pollution Barred by
the Absolute Pollution Exclusion

The underlying dispute in Fillage of Crestwood v Tronshore
Specialty nswrance Company arose when the Village of Crestwood
was sued by a number of its residents for using municipal well
water containing PCE's and other contaminants mixed with Lake
Michigan water for its municipal water supplv, and delivering the
tainted water to residents and businesses, Specifically, the underlying
complaints in 23 individual and class actions asserted that the Village
had “knowingly and routinely mixed cheap, polluted water into the
municipal tap water supply in order to cut municipal expenses.”™ fd.
at"| 1. Summary judgment was granted to various insurers by the trial
court in the declaratory judgment action filed by the Village and its
former mayvor. Each insurer issued policies to the Village containing
“absolute pollution exclusions,” which were substantively the same,
The Tromshore policy’s absolute pollution exclusion, for example,
excluded coverage for *“*bodily mjury or property damage which
would not have oceurred in whole or part but for the actual or alleged
or threatened discharge. dispersal, seepage, migration, release or
escape of pallutants at any time.™ fd. at ¥ 9. Neither the trial court,
previous federal court, nor the appellate court was receptive to the
Village's attempt to cast the Village as the neglipent supplier of a
defective product polhuted by others. The federal decision, Scottsdale
Tndemnity Co. v Fillage of Crestwood, 673 F3d 715 (7th Cir. 2012),
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involved a declaratory judgment action filed by iwo insurers. In
that case, the insurers prevailed on the absolute pollution exclusion
contained within their respective policies, Tn the Mineis Appellate
Court decision, the court also rejected the Village's argument that
the absolute pollution exclusion, if applied, would render the policy
meaningless, This argument was rejected because it was never the
Willage™s central business activity to work with the chemicals that
contaminated its well,

Villape of Crestwood v Tromshore Specialty Insurance Com-
pany, 2013 IL App (1s1) 120112,

“Each Occurrence” and “General
Aggregate” Limits Unambiguous

The dispute in Bituminais Cas. Corp. v Hes arose following an
explosion at an oil and gas well that resulied in several injuries and
deaths 1o o1l well workers, At issue were two commercial general
liahility policies that provided “each occurrence™ liahility limils
and higher “general aggregate” liability limits. The company that
issued the two policies filed a complaint for interpleader againat
the injured parties secking o deposit with the court the toral “each
occurrence” limit for cach policy so that the injured parties could
assert their respective claims to the funds. Some of the injured partics
counterclaimed that the policy limits available under the two poli-
cies were the higher “general apgregate™ limits, and not the “each
oceurrence” limits. The policy language in the Lunits of Insurance
section provided that the limits of insurance in the Declarations are
the most the insurer will pay regardless of the number of insureds or
claims, That section of the policy also provided that the “the general
aggregale limit is the most we will pay for the sum of... damages
under Coverage A because of all bodily injury and property dam-
age arising out of any ong occurrence.” Id, at 9] 10, Under Coverage
A, the insurer agreed to pay all sums the insured becomes legally
obligated to pay as damages because of bodily injury caused by an
ocenrrence. The injured parties argued that, when read together. this
policy language was ambiguous and appeared to apply the higher
“agneral aggregate”™ limit to claims that arise from a single occur-
rence. The insurer argued that the unambignous language provides
that the limit of coverage for a single occurrence is the “each oc-
currence” limit. The trigl court apreed with the injured parties that
the policies were ambiguous and, therefore, should be constroed
in Tavor of the insureds with the higher “general aggregate™ limit
applying. The frial court Tocused its analysis on the Tact that the
Limits of Insurance language referred the reader to Coverage A
and the Declarations, neither of which explained whar is meant by
“weneral aggregate.” The appellate court reversed, finding no ambi-
guity. Moting that there was no dispute that injuries resulting from

the well explosion were caused by one occurrence, the appellate
court found that the policy language clearly limited the amount o be
paid for any one occurrence, Therefore, the “each occurrence” limit
properly applied. The appellate court also found that the languape
of the “general aggregate” read in conjunction with the “each oc-
currence” limit made apparent that the “general aggregate” applics
for multiple occwrrences during the policy period.
Bitwminous Cas. Corp, v fles, 20013 IL App (5th) 120485,

Store Found to be Additional Insured
Entitled to Defense for Injury to Customer
Suffered While Loading Vehicle

The underlying dispute in Menard, fnec. v, Country Preferred
Ins. Co. arose when a hardware store customer tnpped and [ell on
some debris on the ground near her vehicle while an employee
of the store was loading a customer’s car with bricks the cus-
tomer had purchased. The customer filed a premises liability case
against the hardware store alleging that the hardware store failed
to maintain the property in a safe condition by allowing debris to
accumulate on premises. The hardware store requested that the
customer's personal auto lability insurer defend and indemnify
it for the lawsuit. When that auto liability insurer refused, the
hardware store filed a declaratory judgment action against iL
The hardware store argued thai it was an “insured” under the
customer’s personal auto Hability insurance policy because it
was an authorized user of the customer's vehicle and the alleged
injury was causcd in connection with the use of her vehicle. The
trial court agreed and the Hlinois appellate court affirmed. The
appellate court found that the hardware store employee’s act of
loading the customer’s vehicle squarely falls within the authorized
“use” of the customer’s vehicle because the policy itself stated
that "use”™ includes loading and unloading. ln holding that the
hardware store was an authorized user of the customer™s vehicle,
the court rejected the insurer’s argument that loading bricks intoa
vehicle was not using a vehicle in an operation or driving sense.
The court then applied the “complete operations” docirine, in
which loading includes the entire process of moving an article,
to find that the customer was injured while the hardware store
employee was loading bricks into the vehicle. Lastly, the court
found that the alleged injury was at least potentially the result
of an activity that was reasonably contemplated by the parrics
because the complaint contained allegations that made it possible
that the debris on which the customer tell could have been placed
there in the course of loading the vehicle or disturbed in the load-
ing process, As there were no allegations specifically stating that
the debris did not originate from the loading process, the injury
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polentially could have resulied from the hardware siore’s use of
the vehicle and a duty to defend existed.

Menard, Tne. v, Country Preferved Tns. Co., 2003 TL App (3d)
120340

Appellate Court Allows Consideration
of Third Party Pleadings Filed by Parties
Not Seeking Coverage in Determining
Defense Obligation

Following a line of Illinois decisions refusing to limit a trial
court to solely the allegations in a complaint in determining whether
an insurer has a duty to defend, the court in {inois Emcasco fns.
Co. v Wawkegan Steel Safes Inc. allowed consideration of third
party pleadings in finding that an insurer had a duty to defend 2
general contractor for a lawsuit involving alleged injuries to an
employee of the general contactor’s subcontractor. In this case, the
insurer claimed that it had no duty to defend the general contrac-
tor because the peneral contractor only gualified as an additional
insured for its vicariows liability for the subcontractor’s actions and
the complaint did not contain any allegations of vicarious liability
against the general contractor, Two other defendants in the lawsuit,
not the general contractor, filed third party complaints against the
subcontractor alleging that the subecontractor’s acts or omissions
were the direet and proximate cause of the employee's injurics or
a contributing factor. Relying on the third party pleadings, the trial
court held that a duty to defend existed. Afrer determining that the
allepations in the complaint alone did not tripger any duty to defend
as they alleged only direct negligence against the general contrac-
tor, the appellate court focused on whether the third party pleadings
were properly considered by the trial court in evaluating the duty o
defend. The insurer first argued that consideration of the third party
pleadings was improper because such pleadings are self-serving.
This argument was rejected on the grounds that the general contrac-
tor was not relving upon third party pleadings that it brought, but
rather on third party pleadings brought by others. Thus, the court
distinguished lllinois decisions that refuse 1o consider third party
pleadings brought by the party seeking coverage and consideration
of the third party pleadings was allowed, The insurer next arzued
that because the third party complaints alleged, in the alternative,
that the subcontractor’'s acts or omissions were only a contributing
factor, as opposed to a proximate cause. there was a possibility that
the subconiractor may only be partially lable lor the alleged injuries,
and no duty to defend existed. Tlowever, as the allegations need only
raise the polential o trigger a defense, the Fact that the third party
complaints alleged both proximate couse and contribution was of
no significance. Lastly, the insurer argued that the general contrac-
tor lacked sufficient control over the subcontractor's performance

and the worksite under Section 414 of the Restatement {(Second) ol
Torts { 1963) to support a claim for vicarious liability. This argument
was also rebufTed by the court, which stated that the question is not
whether the general contractor is vicariously liable, but whether
it could potentially be found vicariously liable. Allegations in the
third party pleadings rassed the potential for vicarious liability on
the part of the general contractor. The appellate court, relying on
allegations in third party pleadings, held that there was at least the
potential the general contractor could be held vieariously liable for
the subcontractor’s actions and, therefore, a duty to defend existed.

fllinais Emcasco fns. Co. v Wankegan Steel Sales fnc., 2013
IL App (1st) 120735.

In Deciding Duty to Defend, Court Refuses
to Consider Allegations in Third Party
Pleading Filed by Party Seeking Coverage

In Pekin Ins. Co. v, United Cantractor Midwest, the cmplovee of
a subcontractor on a construction project was injured when the tree
removal equipment he was operating struck a power line. The em-
ployee filed suit against the general contractor alleging negligence,
The complaint did not contain any allegations of the subcontractor’s
negligence. The general contractor filed a third party complaint
against the subcontractor alleging that the subcontractor was solely
negligent for the employee’s injuries. The general contractor sought a
defense for the lawsuit from the subcontractor's insurer, The insurer
refused and filed a declaratory judgment action claiming that its
policy did not cover the general contractor when it was alleged 1o
be directly liable, and not vicariously liable for the subcontractor’s
actions. The trial court found in favor of the general contractor.
It held that the allegations in the underlying complaint raised the
potential that the general contractor’s liahility arose from the sub-
contractor’s actions. Further, the trial court held that a third party
complaint filed by the general contractor against the subcontractor
also established a potential that the general contractor was liable for
the subcontractor’s actions. The appellate courl reversed. Tt found,
first, that the complaint alleged only that the general contractor’s
negligence caused the alleged injuries and a general contractor could
nol be vicariously lable for 165 own acts. The appellate court then
examined whether the tnal court properly considered the third party
complaint filed by the general contractor against the subcontractar,
Moting that consideration of third party complaints is proper in some
circumstances, the court held consideration of that pleading in this
case was improper. The court reasoned that the third party complaint
was prepared by the general contractor seeking coverage and filed
after the declaratory podzment action was initiated. It, therefore,
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could have been filed solely 1o get insurance coverage and should
not have been considered by the mial court. As such, there was no
duty to defend the general contractor.

Pekin Ins, Co. v United Contractar Midwess, 20013 11 App
(3d) 120803,

Misrepresentations in Application for
Insurance Were Not Material and
Did Not Entitled Insurer to Rescission

In Direct Awie Tny. Co. v. Beltran, an insurer brought a de-
claratory judgment action claiming that an insured made material
misrepresentations in her application for insurance, which precluded
coverage for a subrogation action brought against the insured and
her brother, an authorized driver of the vehiele. The insurer sought
rescission of the poliey, On the application, the insured, a Spanish
speaking female, was listed as amale, The application also stated that
the insured possessed an international driver’s license, which was
not true. Further, the application requested a list of known drivers of
the insured’s vehicle. The application listed only the insured, but the
insured testified that she did not drive and bought the car so that her
brother could drive her to and from work. The application was not
signed by the insured and included a notation that it was taken over
the phone by an independent insurance broker. The insurer alleped
that the insured intentionally misled it as to the other drivers and
that, had it known the vehicle was being operated by other drivers,
that information would have materially affected its decision 1o is-
sue the policy and it would not have issued the policy as writien.
Both the rial and appellate court held that any misrepresentations
were immaterial and did not support reseission. As the msured did
not drive and did not operate the insured vehicle, there was only
one known driver—her brother. According to the appellate court,
the number of drivers was, therefore, the same as indicated on the
application: one. The only discrepancy was the name of the driver
as the application was for a male, which the brother was. This dis-
crepancy was found o not be material as the insurer would have
still issued the policy, While the insurer claimed that it would have
charged a different premium if the insured disclosed her brather as
an additional driver, the number of drivers was accurate because
the insured herself did not drive. Finding that there was no misrep-
resentation that substantially increased the risk, rescission was not
appropriate and coverage applied.

Diveet Auto Ins. Co. v, Beltran, 20013 1L App (1st) 121125,

Insurer’s Proof of Mailing Sufficient
under Section 143.13(a)

In Huni v, State Farm Muial Awiomobile Insurance Co,, when
an insured failed to pay the premium on her automaobile liability
policy, her insurer mailed her a cancellation notice, stating that her
policy was cancelled effective on April 29, 2005, The insured was
subsequently sued after being involved in an automoebile accident
in October 2005, Her insurer did not provide a defense to the suit or
file a complaint for declaratory judgment, After the personal injury
plaintiff took assignment of the insured’s rights against the insurer, he
sued the insurer. In his suit, he asserted that the insurer was estopped
from raising cancellation as a coverage defense beeause it failed to
defend the insured or file a declaratory judgment action. The plaintiff
also asserted the cancellation was ineffective beeause the insurer did
not comply with stamtory proof of mailing requirements. On cross-
motions for summary judgment, the trial court entered judgment in
the insurer's favor, and the [llinois appellate court atfirmed. First, the
appellate court ruled that the insurer was not estopped from raising
the policy’s cancellation as a defense because the estoppel doctrine
did not apply. The court reasoned that the estoppel doctrine only
applies when the insurer has breached s duty o defend. T a9 18,
If, however, the insurer has no duty to defend hecause there was no
insurance policy in existence, the estoppel doctrine does not apply.
I As such, the court needed to determine whether the insured’s
policy was in existence before applying the estoppel doctrine. fd The
appellate court held that the insured's policy was not in existence at
the fime of the accident because the insurer met the requirements
of the [llinais Insurance Code for an effective cancellation in April
2003, At issue was whether the insurer maintained proof of mailing
ol the cancellation “on a recognized LS. Post Office foam or a form
acceptable to the LS. Post Office or other commercial mail delivery
service,” as required by 215 TLOS 57143, 14(a). According 1o the
personal injury plaintifT, when, as here, the insurer was requesting
a certificate of mailing for three or more pieces of mail presented
at one time, federal law required the use of ULS. Post Office Form
3877 or a facsimile of Form 3877, fd. at 9 32. Therefore, because
the insurer did not use Form 3877 (or an exact copy thereof), its
cancellation of the insured’s policy was ineffoctive.

The appellate court disagreed holding that the form used by the
insurer met the “very low threshold of proot™ of mailing required by
Section 143.14(a) becanse it contained the same information as Form
3877, The court also found significant that the insurer submitted a
letter troim the manager of husiness entry for the LS. Postal Service
stating that the form used by the insurer was approved by the 1S,
Postal Service and acceptable w it fd. at 99 39-40.

Tunt v Stare Farm Mural Automabile Insurance Ca, 2013 TL
App (1st) 120361,
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An Insurer’s Liability for
Converted Policy Proceeds

In Parfway Bank & Truse Co, v Siate Farm Fire & Casualty
Co,, an insurer issued a policy covering accidental direct phisi-
cal Ioas to an apartment building in Chicago, [llinois. The policy
contained a “Mortgage Holders” provision, which siated that mort-
age holders on the property have the right o receive payment for
covered losses. Bl at 9 3. Parkway Bank & Trust Company was
listed as a morigage holder under the policy.Afier a fire occurred
at the apartment building, the owners of the building entered info
a “Repair Agreement™ with a contractor to fix the fire damage, and
the insurer issucd two cheeks, tofaling $252 830,94, which listed
as pavees the owners of the apartiment building, the contractor, 2nd
Parkway Bank & Trust Company. i, at9% 4-3, The insurer delivered
these checks to the contractor, who forged the bank’s and owners’
signature on the checks and cashed them. /4. at ¥ 6. Parkway Bank
& Trust Company then sued the insurer, demanding that the insurer
pay it the full amount of the loss pursuant 1o the Mortgage Holders
provision of the policy. The trial court granted summary judgment for
the insurer, holding that it was not required o pay the claim again.
The appellate court alfirmed. The court held that the msurer was not
lizble hecause, pursuant to Section 3-110 of the Uniform Commer-
cial Code, where a drawer writes a check for an obligation which is
taken by the obligee, the obligation is suspended until the cheek is
paid or dishonored. fd. a9 10, Additionally, if *a pavor bank pays
a person not entitled to enforee the cheek, such as a joint payee who
has stolen the check from his co-payee and forged the co-pavee’s
signature, the suspension of the obligation continues because the
check is not considered properly ‘paid.”™ Id. In this case, because
the contractor had forged Parkway Bank’s sipnature on the checks,
the insurer’s obligation to pay pursuant to the insurance policy was
still suspended, and it had no obligation to pay Parkway Bank. Jif
atJf 11-12, The appellate court also determined that Parkway Bank
& Trust Company did not satisfy the requirements of Section 3-309
of the Uniform Commercial Code for the enforcement of a lost,
destroved, or stolen mstrument. £l at 9 12-13,

Parkway Bank & Trust Co, v Stare Farmn Fire & Casualty Co.,
2013 1L App (1st) 122387,

When Must a Court Engage in a
Choice of Law Analysis?

In Bridgeview Health Care Cender v, Stave Farm Five & Casu-
alty Co., an insured operated an unincorporated business in Terre
Haute, Indiana, selling and repairing hearing aids. . ai 9 4. The

insured purchased a commercial general liability policy from an

insurer Lo cover his business activities in Indiana. The policy was
purchased through an Indiana insurance agency and 1ssued by one
of the insurer’s offices in Indiana. Jd, Tn 2009, the insured was sned
in a class action complaint filed in the U.S, District Court for the
Morthern Diatrict of Hlinois, alleging that the insured violated the
Telephone Consumer Pratection Act of 1991 (TCPA) through the
insurcd's business solicitation practices. fd. at 9 5. The insured had
hired Business to Business Solutions to fax ads to approximately 100
businesses within 20 miles of Terre Haute, The insured, however, did
not authorize Business to Business Solutions to fax ads to businesses
or individuals in Hlineis. did not solicit individuals whe resided in
Minois, and he did not conduct his business in Nlinois. 74, at 7 &.
Adter the TCPA suit was filed, a declaratory judgment was initiated
1o determine the obligations of the insurer. fdl. at ¥ 7-5. During this
case, a dispule arose over choice of law. While lllinois decisions
sugpested that the insurer had a duty to defend the TCPA complaint,
nit Indiana court had addressed the issue—although two federal
courts interpreting Indiana law predicted thatan Indiana court would
find no duty to defend. Ja a9 11, 18, Observing that no Indiana
state court had addressed the issue, the wial court granted the class
action plaintift™s motion for summary judgment under Hlinois law
and found a duty to defend. The trial court believed that a choice
of law analysis was unnecessary because without an Indiana state
court opinion, there was no “contlict of law™ between [llinois and
Indiana law. fof. aty 13.The appellate courl reversed and insiructed
the trial court to engage in a choice of law analysis. According to the
appellate court, because Tndiana law could possibly lead o a different
result than the one reached under Tllinois law, the wial court must
engage in a choice of law analvsis o determine whether Indiana or
linois has the most significant contacts o the dispute. Jd at 4 22
If the trial court finds that Indiana has the most significant contacts
to the litigation, then it “must attempt to determine what Indiana
courts would do in this case™ relving on “decisions from the federal
courts and the courts of other states, as well as law reviews, treatises,
and other sources.” fd.

Bridgeview Health Care Center v. State Farm Fire & Casualty
Con, 2013 1L App (1st) 121920,

Deriving the Identity
of the Named Insured

In Ryding v Cincingati Special Underwriters Tnswrance Co.,
Fairchild was a ward ol the public guardian of T Page County prior
o her death in March 2000, 74 at ¥ 2. On December 23, 2008, an
insurer issued a commercial property palicy insuring certain sched-
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uled properties owned by Fairchild. The declarations of the Policy
identified the named insured as “Office of the Public Guardian for
Du Page Co. Refer to Named Insured Schedule CSTA 209 01 08"
but no “Named Tnsured Schedule”™ was attached 1o the pelivy. fd al
M 2-3. In September 2008, one of the scheduled properties on the
policy burned. When the administrator of the Fairchild estate made
a claim under the commercial property policy, the insurer denied
coverage, argning that the named insured under the policy was the
Public Guardian for Du Page County and its insurable interest ccased
in the property when its duties were discharged in March 2009, fd
at¥| 5.0n appeal, the appellate court found that the policy provided
coverage becanse Fairchild and her estate were intended insureds.
S, at g 130 The court found significant that the “portion of the
declarations page specifying the insured under the palicy not only
narmed the Public Guardian, but also made reference w an apparently
nonexistent “Named Insured Schedule.™ Id. This discrepancy was
“reason enpugh for an ingquiry into the intention of the parties as to
the identity of the insured.” . After doing so, the court Tound that
it was “clear from the face of the policy that the Public Guardian
obtained coverage not to protect his own property interests, but to
protect the property interests of his wards, including Fairchild " 4.
Therefore, Fairchild's estate was an insured under the policy.

Rvding v. Cincinnari Special Underweiters fnswrance Co,, 2013
IL App i2d) 120833,

Which Policy Applies
to an Owner/Operator

In Progressive Premier nsurance Co. of Winois v Emilfanow-
iz, an independent owner/operator execuled a coniracior operaling
agrecment with a trucking company, in which the trucking company
agreed to lease the owner/operator’s ruck. Id at 2. According to
the agreement, the owner/operator would furnish his truck “for the
exclusive possession, Control (sie) and use of” the trucking com-
pany and would only transport the freight of the trucking company.
Id. After signing the contractor operating agreement, the trucking
company gave the owner/operator decals for his truck authorizing
the operation of the truck under DOT regulations and instrcted the
ownerfoperator to take his truck to a mechanic for an inspection
required by the trucking company. On the same day. afier signing
the agreement, the owner/operator was involved an accident that
injured another driver. I at § 8. AL the time of the accident, the
ownerfoperator was driving to meet a friend who would drive him
home when he left his truck for the mechanic’s inspection. fd. The
owner/operator had his own policy providing bodily injury liability
coverage, but the policy did not apply when the owner/operator was
“operating, maintaining, or nsing the insured awto or any other

auto for or on behall of anyone else or any organization whether or
not the insured is being compensated for such use.”™ faoat®) 10 The
trucking company also had a policy, which defined “insured™ as an
“owner ... from whom you hire or borrow a covered “auto’ .. while
the covered "auto” (1) s being used exclusively in vour husiness as a
“trucker’; and (2) 15 being nsed pursuant to operating rights granted
to you by a pubhe authorty.” Jd at 9 11, The owner'operator’s
truck was listed as a covered auto After the owner/operator was
sued, a dispute arose between the carriers conceming who provided
coverage for the accident. Eventually, the owner/operator’s insurer
settled the personal injury claim and filed a declaratory judgment
action against the trucking company's insurer seeking recovery of
the money that it had paid, During the declaratory judgment action,
the trial court ruled that only the truck company’s policy provided
coverage, and the appellaie court affirmed. According o the ap-
pellate courl, “[w]here the contractor agreement provides that the
insured corporation has exclusive possession, control and use of a
leased vehicle, and at the time of the accident the vehicle was oper-
ated on directions from the corporation, the vehicle is being vsed
in the business of the corporation. ” £ at9 21, Thus, even though
the owner/operator was not hauling freight, because the trucking
company directed the owner/operator to take his vehicle to the me-
chanic (which prompted the owner‘operator to pick up his friend),
he was engaged in the truck company’s business at the time of the
accident. fd. a1 9 22-24. The appellate court also noled that the
trucking company had already given the owner/operator his decals
for the operation of the truck. L at 9§ 23, Conversely, the appellate
court found that the owner/operator's policy did not apply because
he was using the truck on behalf of the trucking company at the
time of the aceident—which precluded coverage under the owner!
opcrator's policy. fd. at 19 28-30.

Progressive Premier nsurance Co, of llineis v, Emilfanowicz,
2003 IL App (1st) 113664,

Coverage for Claim Alleging Bad Odor
Not Eliminated By Pollution Exclusion

In Countev Mutwal Inswrance Co, v Hilltop Fiew, LLC, the
insurer sought a declaratory judgment finding that it had no duty
to defend or indemnify the insureds under an umbrella policy lor a
lawesuit filed by the insureds” neighbors alleging nuisance and negli-
gence due o odors associated with the insureds’ operation of a hog
farm, The insurer argued that the pollution exclusion barred coverage
under its umbrella policy. The insureds argued that the pollution
exclusion did not apply 1o the emission of odors from a hog farm
and also argued that the insurer was estopped from asserting policy
defenses under the umbrella policy because it breached the duty to

38 | IDC 2013 SURVEY OF LAW



defend. The pollution exclusion stated that the umbrella policy did
not apply “to personal injury or property damage arising out of the
actual, alleged or threatened discharge, dispersal, release orescape of
pollutanis,” “Pollutants™ was defined as “any solid, Tiquid, gaseous or
thermal irritant or contaminant...” The court cited American Stares
Tnsurance Coo v Koloms, 177 1L 2d 473 (1997}, which held that a
similar pollution exclusion applicd only to injurics cansed by “tra-
ditional environmental pollution™ and thus did not exclude coverage
for carbon dioxide fumes from a faulty fumace. The court considered
the definition of “wraditional environmental pollution™ adopted by the
cowrt in&im v State Farm Fire & Casualiy Co, 312 1L App. 34770
{ 1st Dist. 20000, which defined it as “hazardous material discharged
into the land, atmosphere, or any watercourse or body of water.”
However, the court found this definition misleading because some
malerials, such as manure, can be hazardous o a body of water but
beneficial to the land. The insurer argued that, under this definifion,
the odors at issue constituted traditional environmental pollution.
The court disagreed, finding that the cases cited by the insurer all
involved non-naturally occurring chemicals. Thus, the court con-
cluded that the odors were not traditional environmental pollution
so the pollution exelusion did not bar coverage. However, the court
rejected the insureds’ estoppel argument, because the insureds had
not demonstrated that all of the insurer’s coverage defenses were
invalid. As the insurer still had policy defenses remaining under the
umbrella policy, it did nou breach s duty to defend.

Countey Mutwal Insurance Co. v Hilliop View, LLC, 2013 IL
App (4th) 130124,

Lawsuit Not Required to Trigger
Duty to Indemnify

In Selective Insurance Co. of South Caroling v Cherrytree
Companies, fne., the insurer sought a declaratory judgment that
there was no coverage under the insured’s policy for construction
defects in a grain storage facility the insured had built for another
company. The insurer initially denied coverage beeause 1) there was
no “occurrence” under the policy; 2) the “vour work™ and “vour
product” exclusions barred coverage; and 3) the problem with the
facility did not constifute “property damage™ under the policy. The
insured counterclaimed. alleging breach of contract and bad faith
under Section 1535 of the Hlinois Insuranee Code, 215 TLCS 57155,
The insurer moved to dismiss the counterclaims, arguing that the
policy required a “suit” to be fled before coverage would apply
and no “suit™ had been filed against the insured. The insurer further
argued thar because there was a bowa fide coverage dispute, there
could be no bad faith, The trial court dismissed both counterclaims
with prejudice and the insured appealed. Un appeal, the court only

addressed the issue of whether the policy required the filing of a
“suil” before the insured could seek indemnification for damages it
had agreed to pay. The policy stated that the insurer would “pay those
surms that the insured becomes legally obligated o pay as damages.
o which this insurance applies. We will have the right and duty to
defend the insured against any ‘suit” seeking those damages.” Jd.
at 7 4. Citing Sokol and Co. v. Atlanric Mutwal, Ins. Co., 430 F3d
417 (Tth Cir. 2005) and Keystone Consolidated Industries, fnc. v,
Emplovers Insurance Co. of Wansau, 456 F.3d 738 (Tth Cir, 2006),
the court found that without language limiting indemnification to
circumstances where a suit has been filed, like the language for the
duty to defend, there is no reguirement for filing of a soit before
the insured may seek indemmnification for damages it agreed to pay.

Selective lnsurance Co. of South Caroling v Cherrpiree Com-

pamies, T, 2003 TL App (3d) 120859,

Severability Clause Precludes
Rescission as to Innocent Insureds

In Minais Stare Bar Association Mutal Ins. Co. v Law Of-
fice of Tuzzoling & Terpinas, a legal malpractice insurer sought
rescission of a law firm's malpractice insurance policy due to one
partner’s failure to disclose a malpractice claim against Tuzzolino,
one of the firm's attorneys. on the firm’s renewal application. From
2002 1o 2008, Tuzzoline represented a client in several matters. The
client believed Tuzzolino mishandled one of the matters and filed
a malpractice claim against him. Tuzzolino offered to settle with
the client, and while his settlement offer was pending, submitted
arenewal application 1o his malpractice insurer without disclosing
the client’s clasm. Tuzzoling signed the form but Terpinas, another
of the firm’s attorneys, did not. When Terpinas became aware of
the pending malpractice claim, he reported it to the insurer. The
malpractice insurance policy contained both an innocent insured
clause and a severability clavse. The innocent insured clavse stated:
“whenever coverage ... will be excluded because of the insured’s
failure to provide notice, the company agrees that [coverage] should
be applicable with respect to any insured who do not personally fail
to give timely notice after having knowledge of the conduct that
forms the basis of the claim.” Regarding the innocent insured clause,
the court addressed the issue of whether the common law innocent
insured doctrine allowed the policy o remain in force as o Terpinas.
The commaon law innocent insured doctrine preserves coverage for
innocent insureds “where a reasonable person would not understand
that the wrongdoing of a co-insured would prevent recovery under
the policy.” State Farm Fire & Cas. Ins. Co. v Miceli, 164 111 App.
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3d 874, 881 (1sl Dist. 1987). The court found the sitwation faced
by Terpinas anulogous o a situalion in which one insured property
owner sets fite o mutially owned property without the co-owner’s
knowledge: in that circumstance, the innocent property owner may
still be covered under the relevant insurance policy. Economy Five
& Casualty Co. v Warren, 71T App. 3d 625, 629 ( 1st Dist. 1979).
The court further noted that a misrepresentation on a rencwal ap-
plication renders the policy veidable, not void ab initio, Finally, the
court stated that under Section 154 of the Insurance Code, 215 ILCS
3154, it is lllinois policy to “favor coverage under an insurance
policy whenever the facts justity such coverage.” fnter-fnsurance
Fxchange of Chicago Motor Cluly v. Milwaukee Mutwal Insurance
Con, 61 11 App. 3d 928, 931 0 3rd Dist. 1978). Therelore, the court
found that the innocent insured doctrine preserved coverage for
Terpinas. The court also addressed whether the severability clause
operaled to form separate insurance contracts as o Tuzzoline and
Terpinas. The severability clause stated that the “particulars and
statements contained in the application will be construed as a
separate agreement with and binding on cach insured.” Because the
misrepresentation did not void the policy ab initia, the court found
that the severability clause operated to create separate contracts as
to the two insureds until such time as the contract is fully rescinded.

fHinnis Srate Bar Association Mutwal Ins, Co, v. Law Office of

Tuzzoling & Terpinas, 2003 1L App (1s1) 122660,

MNotice By Additional Insured
Triggered Insurer’s Coverage Obligations

In Mi. Hawley Inswrance Co. v Robinette Demolition, Inc.,
the appellate court considered whether coverage for an additional
mnsured was contingent on the named insured’s compliance with
notice provisions under the policy. It also considered whether a sub-
subcontractor qualified as an additional insured under the relevant
insurance policy. The named insured and the subcontractor were
parties to an ongoing subcontract agreement under which the named
insured was reguired to provide insuranee for the subcontractor and
any other parties reasonably required by the subcontractor to be
added as additional insureds. Pursuant to that agreement, the insurer
issued certificates of insurance to the subcontracior and the sub-
subcontractor. An employee of the insured was injured in 2000 while
working on a prigect where the subcontractor and sub-subcontractor
were involved. The emplovee filed suitin 2010 against the subcontrac-
tor and sub-subcontractor, both of which tendered their defense w the
insurer. The insurer denied the tender. stating that notice requirements
were breached and that the sub-subcontractor did not qualify as an
additional insured under the policy. The notice provision of the policy
required only the named insured to notify the insurer of an occurrence

oran offense which may result ina claim. [t required the named insured
and any other involved insureds w immediately send copies of papers
received in connection with claims or suits, There was no dispule
that the named insured failed w noiify the insurer of the occurrence
in 2009, There was also no dispute that the subcontractor complied
with the requirement that it send copies of the suit immediately o the
insurer. The issue was whether the named insured s breach of its duty
to notify precluded coverage for the additional insureds who complied
with their duty to notify. Citing Aaerican National Fire Ius. Co. v
National Union Fire Insurance Co. of Pittsbwrg, PA., 343 1L App. 3d
493 (15t Dist. 2003). the court found that there was nothing in the notice
provision of the policy rendering coverage contingent on the named
insured’s compliance with the policy's notice provisions. Because the
subcontractor complied with its notice requirement, coverage was
not precluded. Regarding whether the sub-subcontractor qualified as
an additional insured, the policy included as an insured any person
or organization listed in the schedule or “where required by written
contracl.” The insurer argued that the named insured had no contract
with the sub-subcontractor, and, therefore, it could not be an additional
insured under the palicy. However, the named insured was required by
contract to defend and indennify the subcontractor as well as procure
insurance for the subcontractor as well as any other parties as reason-
ably required by the subeontractor, The subcontractor had requested
that the sub-subcontractor be added as an additional insured, and the
insurer issued a certificate of msurance for the sub-subcontracior. The
appellate court found that these docwments construed together dem-
onstrated a requirement that the insurer name the sub-subcontractor
as an additional insured and that the sub-subcontractor qualified as
an additional insured under the policy.

Mt Heawley Insurance Co. v Robineite Demalition, Ine., 2003
IL App (1st) 112847

Duty to Defend Requires More Than
Retention of Defense Counsel

The plaintiff in Delarorre v Sgfeway Insurance Co. was injured
in @ two-automobile accident while riding as a passenger in the
named insured’s vehicle, The other driver and his passenger were
also injured. All three parties sued the insured, whose policy had
limnits of $20,000 per person and 540,000 per aceident. The plaint
made a settlement demand for policy limils in the underlyving suit,
which the insurer rejected. The insurer agreed Lo defend the insured
under a reservation of rights and appointed an attomey, That attomey
filed an appearance and answer, but ok no further action. Default
in the amount of $250,000 wasz entered against the insured in the
underlying action as a sanction for failure to respond to outstand-
ing discovery. The insurer admitted that it never received any bills

40 | IDC 2013 SURVEY OF LAW



{rom the attorney. nor did it pay any fees. The insured assigned his
rights under the insurance policy o the plaintiff. Meanwhile, the
insurer paid policy limits in connection with the lawsuit initiated
by the other driver and his passenger. PlaintiT then sued the insurer
for the amount of the default judgment, alleging breach of the duty
to defend. The insurer argued that since it had retained counsel to
defend its insured it could not have breached its duty to defend. The
court noted that another district of the appellate court had previously
considered this issuz in Brocato v Prairie Stare Farmers Insurance
Association, 166 1L App. 3d 986 (4th Dist. 1988), and ruled that
an insurer’s obligation to its insured reparding defense is fulfilled
when the insurer retains counsel for the insured. However, the court
distinguished Brocare on the grounds that the altorney in Brecaio
“acmally defended” the insured throughout trial whereas the attorney
here did nothing hesides file an appearance and an answer and the
insurer audmilted it received no statements of legal work performed
by the attorney. fd. at ¥ 22, Thus, the court determined that the in-
surer had breached its duty o defend. Because the insurer’s breach
of its duty to defend cavsed the excess judgment, the plaintiff could
recover the entire 5250,000 judgment from the insurer.

Delatorve v. Safeway Insurance Co., 2013 IL App ( 1st) 120852,

Allegations of Negligence
Insufficient to Create Duty to Defend
in Sexual Abuse Case

In Empive Indemnivy Ins. Co. v. Chicago Province of the Sociery
of Jesus, the court considered whether a Catholic religious order was
insured against a lawsuit involving alleged molestation of minors
by one of its pricses,

Varions John Doe plaintiffs sued the Chicago Province of
the Society of Jesus (Jesuits) alleging that they had been sexually
abused by a Jesuit priest. The complaint alleged that the priest had
been a teacher at Loyola Academy, a high school operated by the
Jesuits, and that the Jesuits either knew or should have known of the
priest’s abuse ol minors because a prior abuse vietim previously had
informed a Chicago Archdiocesan priest that the priest had abused
him. The Archdiocesan priest allegedly reported that abuse (o the
Jesuits and officials at Loyola Academy, including its president,
principal, and headmaster, The plaintiffs alleged that the Jesuits
did not report these allegations to law enforcement, but instead
rransferred the abuser and allowed him to “remain in ministry and
travel around the world™ 1o avoid scandal. The plaintiffs alleged that
Fr. MeGuire abused them in the following vears,

First Monprofit Insurance Company (FNIC) issued one-year
multiple-peril insurance policies to the Jesnits, The policies con-
tained provisions covering “Bodily Injury and Property Damage

Liability™ as well as “Sexual Abuse or Sexual Molestation Liability.™
The bodily injury coverage provided in that FNTC would pay sums
that the Jesuits became legally ohligated to pay as damages due to
“bodily injury or property damage to which this coverage applies,”
It specifically excluded damages “expected or intended from the
standpoint of the insured.”

The sexual abuse or molestation coverage stated that FNIC
would pay damages that the Jesuits became legally obligated to pay
“arising out of any actual, threatened, intentional or unintentional
sexual molestation of any person to which this coverage applies.™
This coverage had a provision that stated that the coverage would
not apply “if any executive officer, supervisory emplovee, director
or trustee [had] actual knowledge of any act, incident or alleged act
of sexual abuse or sexual molestation.”

The Jesuiis argued that the “expected or miended” exclusion
in the bodily injury coverage did not apply, at least for purposes
of the doty to defend, because the complaints in the underlving
litigation were “litlered”™ with negligence-based allegations thal the
Jesyits either should have known, should have been aware, or had
constmetive notice of MeGuire's prior sexual abuse of minors. The
court disagreed. It held that for the purposes of the exclusion, an
“expected” injury is merely one that should have been “reason-
ably anticipated”™ by the insured. The appellate court noted thar
the underlying complainis alleged that the Jesuits were aware
of the priest’s abuse of minors on multiple prior occasions and
reasonably should have anticipated or expected the injuries that
MeGuire subsequently inflicted on the John Doe plaintiffs, In-
deed, it held that “[p]rior knowledge of MeGuire’s pradilections
is the cormerstone of each John Doe claim against the Jesuits.”
Accordingly, the court concluded that the expected or intended
cxelusion applicd.

With respect to the sexual abuse or molestation coverage, the
court noted that the John Do plaintiffs had alleged that the priest
had discussed prior abuse claims with representatives of the Jesuits
and Lovola Academy, including the president, the headmaster, and
the principal of the academy. As a result, the complaints alleged that
supervisory employees had actual knowledge of the priest’s allegad
acts of sexual abuse. Accordingly, the court held that this coverape
did not apply under the “actual knowledpe” provision,

Emypire Indemnity fns. Co. v Chicage Province of the Society
af Jevus, 2003 TR App (1st) 1123446,
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Drainage Exclusion Held Unambiguous

In Grrinnell Mur. Reinsurance Co. v {Tubbs the court reviewed
whether a series of farm insurance policies provided coverage for
claims of cropland damage caused by the insurcd's alteration of the
flow and level of surface and groundwater following the insured’s
constriction of a holding pond.

The underlving plaintiff brought an action against the insureds
after they constructed a holding pond on their own property, alleging
that the insureds dredged the pond by constructing a weir to hold back
the water. The complaint alleged that the weir was constructed by
dredging land on the northern border berween the plaintift's property
and the insured’s property. 10 further alleged that the dredging caused
the retention of ground and surface water on the insured’s property
which caused a substantial elevation of the groundwater table on the
plaintilT"s property, which Mooded the plaintfs Tarmland.

Grinnell had issued farm insurance policies to the insureds that
excluded “property damage resulting from diversion or obstruction of
streams or surface water, or from interference with the natural drain-
age to or from the land of others,” The insureds argued that the term
“drainage” in the exclusion was ambiguous because it could be read
o apply 1o only “surface” drainage and not “subsurface™ drainage.

The court disagreed. 1t held that Ulinois law long has held that
the term “drainage” applies to both surtace and subsurface drainage
patterns. The pleadings and supporting attachments all showed that
the construction of the weir and retention pond caused a substantial
elevarion of the groundwater table on the plaintiff™s property which
impeded the subsurfaee low of water and caused his farmland fo
flood. Accordingly, the court held that the insurer did not have a
duty to defend the insureds.

Interestingly, the insureds ohjected to the court’s consideration
of any evidence outside of the pleadings in determining the dutv
to defend. The court noted that the extrinsic evidence “added little
bevond the unrebutted facts alleged in the verified complaint,” but
ultimately concluded that *all evidence properly before the court
may be considered when determining whether an insurance company
has a duty to defend the insured under the policy.”

Grinnell Mut. Reinsurance Co. v Hublbs, 2013 1L App (3d)
LIN&ER].

Allegations of a Kickback Scheme
Not an “Occurrence”

Atissue in West American fnswrance Co. v, Midwest Open MR,
fie. was whether a commercial general liability carrier had a duty
to defend or indemnify its insared against a Consumer Fraud Act
lawsuit filed by one of its insured’s competitors.

The insured, Midwest Open MRL, Inc., provided magnetic
restnance imaging (MRI) services W patients. One of Midwests
competitors, Advanced Physicians, alleged that Midwest violated
the Minois Consumer Fraud and Deceplive Business Practices
Act by engaging in various kickback schemes with physicians and
clinics. The complaint alleged that Midwest contracted with certain
physicizns who referred patients to it for MR scans. In return, these
referring physicians allegedly shared in Midwest’s medical billing
revenues. Advanced Physicians contended that Midwest’s conduct
wrongfully interfered with market compenition and unfairlv pre-
vented Advanced Physicians with access to these reterral sources.

The policy defined an “occurrence” as

"an accident, including continuous or

repeated exposure to substantially the
same general harmful conditions.”
The policy did not define the term
“accident,” but the court held that

“an accident is ‘an unforeseen

occurrence, usually an undesigned
sudden or unexpected event of an

inflictive or unfortunate character.”™

West American’s CGL policy applied to ¢laims for property
damage only if the property damage was caused by an “occurrence.”
The policy defined an “occurrence™ as “an accident. including
continuous or repeated exposure to substantially the same general
harmful conditions.” The policy did not define the term “accident,”
but the court held that “an accident is “an unforeseen occurrence,
usually an undesigned sudden or unexpected event of an inflictive
or unfortunate character.™

The court noted that the underlying complaint alleged that
Midwest engaged in these schemes “with the express purpose of
“driv[ing] entities like [Advanced Physicians] out of business;™ that
Midwest's ravdulent and decepiive scheme was designed Lo price
other MREI facilitics out of the market; and that Midwest intended
o put its competitors out of business so that it could dominate the
diagnostic testing market in the region, The court concluded thar
these allegations did not present an “aceident™ or “occurrence.”

West American fsurance Co. v Midwest Open MRI, fnc., 2013
IL App (1st) 121034
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Assignment of Personal Injury Claim
Invalid in Liquidation of Insolvent Insurer

The court in fn re Liguidation of Legion Indemnity Co. ad-
dressed whether an assignment of a personal injury claim was valid
against an insolvent insurance carrier in liguidation under the [llinois
Insurance Code.

The underlying case involved a ten year old girl named
Kristie Talley who died as a result of injuries sustained when
the bicvele she was tiding was caught between a curb and a
school bus owned and operated by Barrington Transportation
Co., Inc. Her parents filed suit against Barrington and other
several defendants. Before trial, Legion Indemnity Company,
Barrington’s primary and excess insurer, was declared insolvent
and placed into liquidation, Without insurance, Barrington filed
for bankruptey on the eve of trial. The Talleys then filed a proof
of claim with the bankruptey court.

Adfter mediating the matter, the Talleys and Barrington entered
into a settlement agreement in which the Talleys received $1.2
million from Barrington; $230,000 from the Hlinois Insurance
Guaranty Fund; and 530,000 from uninsured motorist coverage.
In return, the Talleys assigned to Barrington their rights to any
payment from Legion. As part of the settlement, the parties stipu-
lated, and the Talleys submitted a proof of ¢laim, in the bankmptey
proceeding that the claims against Barrington were valued at $7.5
million. After the bankruptey conrt approved the sertlement and
entercd judgment for $7.5 million, the former principals of Bar-
rington submitted a claim in the liquidation of Legion seeking
the remaining 55,730,000 limits in Barrington’s two policies with
Legion. The liguidator, however, recommended the claim be ap-
proved for only 51.2 million, the amount Barringlon paid 1o the
Talleys. The trial court approved that amount.

Chn appeal, the appellate court reviewed whether the assignment
that the Talleys provided w Barrington would escape the judgment
prohihition set forth in section 209(8) of the Tllinois Insurance Code.
That section provides: “No judgment against such an nsured or an
insurer taken after the date of the entry of the liguidation, rehabilita-
tion, or conservation order shall be considered in the proceedings
as cvidence of liability, or of the amount of damages.” 215 ILCS
§ 3/209(8). The Barrington principals argued that this section did
not apply because it failed to mention agreements or settlements.

The appellate court agreed that section 209(8) did not mention
settlements or agreements in particular, but the court concluded that
the settlement berween the Talleys and Barrington “is specifically
based on the judgment entered in the bankrupicy court.” The ap-
pellate court held that it could not allow the Barringlon principals
o “eircumvent parts of the Code through contractual negotiation.”
The appellate court also noted that Tllineis has a long-standing pro-

hibition against the assignment of personal injury claims as being
against public policy.

As aresult, the appellate court affirmed the trial court’s decision
o approve the Barrington principals” claim for only $1.2 million,
the amount Barrington paid to the Talleys.

In ve Liguidation of Legion Indemnity Co., 2013 1L App (1st)
120980,

“Other Insurance” Reduction for
Guaranty Fund Applies to Maximum
Dram Shop Recovery

The court in Guzman v, 7513 W Madison 8, Inc, considered
the obligations of the llinois Insurance Guaranty Fund when the
Fund assumes the defense of 8 dramshop case due o the insolvency
ofthe defendant’s insurer, Specifically, the court considercd whether
the reduction for “other insurance™ recoveries set forth in Section
346(a) of the Hlinois Insurance Guaranty Fund Act, 215 ILCS
3/546(a), applied against each defendant’s maximmum liability under
the dram shop statute.

The plaintift was driving a motor vehicle with his wife in the
passenger seal when they were struck by a vehicle driven by Nikki
Klassert. A third plaintiff was a pedestrian who was injured as a result
of the collision of the two automaohiles. The plaintiffs alleged that at
the time of the aceident, Klassert was intoxicated and that she had
been served alcohol by Duffy’s Tavern. Some of the plaintiffs later
obtained payments or settlement monies from Ms, Klassert's auto
liability carrier, or from their own auto Lability carricrs, underinsured
motorist carriers, or health insurers,

The plaintiffs then sued against Duffy’s Tavern. At the tme
of the accident, Duffy’s Tavern was insured under a liquor lability
policy issued by Constitutional Casualty Company. That carrier,
however, later was declared insolvent and placed into liquidation
by the llinois Department of Insurance. In accordance with the
Cruaranty Fund Act (215 ILCS 5/532 et seq. ). the linois Insurance
Ciuaranty Fund { Fund) assumed responsibility for the obligations of
Comstititional and assumed Dully's Tavern's defense,

Under section 346(a), however, any obligation of the Fund
for a “covered claim™ under the Act is reduced by any amounts a
claimant receives from other insurance companies. The Act defines
a “covered claim™ to mean “an unpaid claim for a loss arising out
of and within the coverage of an insurance policy to which this
Article applies and which is in force ar the time of the oceurrence
aiving rise to the unpaid claim made by a person insured under such
policy or by a person suffering injury or damage for which a person
insured under such policy is legally liahle.” Based on this stamtory

— Continued on next page

IDC 2013 SURVEY OF LAW | 13



Survey of 2013 Insurance Law Cases (Continued)

language. the court held that a “covered claim™ is an “unpaid claim
made by a person suffering injury or damage under a policy issued
by a company thal has been declared insolvent for which a person
insured under such policy is legally liable.”

Applying that definition, the court noted that the maximum
amount recoverable under the Dramshop Act was set annually by
a formula provided by the Act. The parties in Guzman agreed the
maximum amount of damages recoverable by the plaintiffs for their
injuries under the Dramshop Act was $58 65233 per plaintiff. Read-
ing the relevant provisions of the Guaranty Fund Act together with
the Dramshop Act, the appellate court held that because the legal
liability of Duffy’s Tavern was limited to $38,652.33 per person, the
Fund’s “covered claim™ liability likewise was limited to $58,652.33
per person. Accordingly, the appellate court held that the reduction
required for recoveries from other insurance in section 546(a) should
be made from the $54,652.33 covered claim obligation in this case.

Matably, the court in Guzmean rejected the court’s finding on
the exact same 1ssue in Rogers v Imert, 2003 1L App (5th) 110546,
which provided that the deduction for other insurance recoveries
in a dramshop case should be made from the jury damage award.

Guzman v, 7313 W Madison St Ine, 2003 TLApp (1st) 122161,

Statutory Cap on lllinois Guaranty
Fund’s Workers’ Compensation Liability
Applies to Primary and Excess Policies

In Skokie Castings, Ine. v llinois Inswrance Guaraniy Fund,
the court held that the exemption to the statutory cap on the lllinois
Insurance Guaranty Funds® liability for “any workers” compensa-
tion claims™ applies to both primary and excess policies. The Guar-
anty Fund had argued that the claim submitied did not qualify as a
“workers’ compensation” claim because the excess policy at issue
only provided mdemnity to the msured, not direct payment to the
injured employee, The majority characterized this difference as one
of mechanics and not substance because the insurance company
still makes pavments on the claim. The majority held that to rule
otherwise would produce an unjust result. To illustrate this point,
the court explained that it would be vnjust if, for example, a claim
made under a primary workers” compensation policy with a high
deductible was classified as a workers” compensation claim but a
claim made under an excess workers’ compensation policy with a
self-insured retention of the same amount as the deductible was not
classified as a workers” compensation claim, Justice Kilbride and
Justice Thomas dissented based on the differences between primary
lizhility workers’ compensation coverage and excess indemnity
workers” compensation coverage. They pointed out that with pri-
mary liability coverage, the insurance company actually assumes
the responsibility for payving the injured employee dircetly, whereas
in an excess indemnity policy. the insurer only obligates itself to

indemnity the emplover for amounts the employer actually pays
to the injured employee. Justice Thomas characterized the issue as
nol so much g distinetion between primary and excess insurance,
bt between liability and indemmnification insurance. Both dissent-
ing Justices reasoned that a claim under an excess indemnification
policy did not constitute a workers” compensation claim under a
strict interpretation of the statutes and palicy.

Skokie Casvings, Inc. v Hiinofs Insurance Guaranty Fund,
2003 IL 113873,

Insurance Broker’s Duty to Client
Does Not Extend to Renewal Policy
Procured by Subsequent Broker

In Garrick v Mesivow Financial Holdings, fnc.. an insurad
sued its insurance broker for professional negligence. The broker
had procured personal property insurance for the plaintifts, which
included a pair of earrings in the schedule of covered flems and
cxpenses. During the initial period of coverage, one of the carrings
was lost and replaced. The insurer, AIG, paid the claim. The plain-
1ffs later renewed their coverage with ATG, but through a different
producer. During the period of subsequent coverage, both of the
carrings were lost. AIG denied the claim, claiming that the earrings
were not covered under the subsequent policy because they were
not separately listed on the new policy. The plaintiffs alleged in their
complaint that the defendant had failed to advise them that when
the one earring was lost and replaced under the previous policy, the
set of earrings then was considered a new item, and had to be sepa-
rately listed on the new policy. The court affirmed dismissal of the
plaintiffs’ complaint, holding that the defendant’s fiduciary duty did
not extend past the end of the previous policy which it had procured.
The court further held that any negligence by the defendant during
the previous policy could not have been the proximate cause of the
plaintiffs” damages under a subsequent policy because it was too
remote. The court found that it was the plaintiffs’ responsibility to
advise the subsequent insurance producer if the renewed policy did
not contain any specific items they wanted covered.

Garrick v. Mesirow Financial Holdings, fne., 2013 1L App
(1st) 122228,

Allocation of Losses and
Horizontal Exhaustion

The coverage dispute in Jofwm Crane, Inc. v Admiral Insur-
ance Company involved the interpretation of umbrella and excess
insurance policies issued to the manufacturer of asbestos containing
waskels al various limes by difTerent insurers. During the entire pe-
ried, John Crane had its primary coverage with Kemper. It also had
excess and umbrella coverage with various insurers before lanuary 1,
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